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June 18, 2008

The Honorable John Conyers, Jr.

Chairman

Committee on the Judiciary

United States House of Representatives

Washington, DC 20515

Dear Chairman Conyers:

The American Home Furnishings Alliance urges your support for H.R. 5267, legislation to rationalize state taxation of out-of-state firms.  As you are aware, the bill is the subject of a June 24 hearing in the Subcommittee on Commercial and Administrative Law.

In simpler times, manufacturing firms paid income and related taxes to the state where their “principal place of business” was located. This arrangement had the virtue of attributing income to the site (typically a plant) where it was generated.  It also helped states recoup the costs of state services such as roads and sewers that manufacturing operations require. 

As companies expanded their operations to include multiple plants, truck fleets, subsidiaries and franchises, it became more difficult to allocate income tax obligations to a single state.  For a large company, several states might plausibly claim that the company’s income derived from within their borders and that the state provided infrastructure and other resources to support company operations. 

Since the middle of the last century, state governments have established a variety of tax systems directed at out-of-state firms.  These are framed in various ways: as licensing fees, sales or use taxes, gross receipts taxes, and franchise taxes, but the net effect is similar.  

The courts have allowed these assessments provided the non-resident firm has sufficient economic contacts or “nexus” with the taxing state to justify the latter’s claim on a company’s funds. Factors used in evaluating nexus traditionally included the presence of physical assets such as plants, sales offices, and real property (owned or leased), as well as the use of sales personnel and company-owned delivery vehicles within the state, and the provision of after-sales service such as repairs. 

In recent years, cash-strapped states have asserted their taxing power against non-resident firms more aggressively.  Tax claims have been justified by contacts that formerly would have been considered inadequate. Among these are the presence of independent sales reps, shipments by common carrier and the in-state use of sales tools such as fabric swatches. Based on such criteria, AHFA members have had truckloads of furniture impounded and held until multiple years of taxes-- plus interest and penalties—were paid. 

A 2006 survey by the Bureau of National Affairs documented the increasingly strained interpretation of tax nexus being employed by state tax authorities. A majority of such officials said tax liability is appropriate if an out-of-state company makes deliveries in company-owned vehicles, or an employee visits the state more than four times in a given year. Thirty-two states contend that tax nexus should result whenever a non-resident firm accepts orders at a trade show.  A handful even argue that merely registering to do business in a state or listing itself in a local phone book is a sufficient basis for taxation.

Predictably, some firms report they are steering clear of activities in states where they might otherwise do business.   This is an unfortunate result, particularly at a time when business expansion and job creation are sorely needed.  This is precisely the type of economic disruption that the Founding Fathers sought to avoid when they made the clause protecting interstate commerce one of the first provisions written into the U.S. Constitution.   

H.R. 5267 would reaffirm some of the traditional criteria for establishing state tax nexus, including owning or leasing any real or tangible property, or assigning one or more employees to perform certain activities in the state for more than fifteen days in a taxable year.  The bill would specifically bar tax claims against firms whose only instate activity is solicitation of orders.

We urge your support for H.R. 5267 and request its consideration by the full committee.
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Russell B. Batson
V.P, Government Affairs

American Home Furnishings Alliance

(877) 278-2118, ext.103
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