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The National Association for the Specialty Food Trade, Inc. (NASFT) supports H.R. 5267, a bill to regulate certain State taxation of interstate commerce, and for other purposes, popularly called the Business Activity Tax Simplification Act of 2008 or BATSA.


The National Association for the Specialty Food Trade, Inc.,.based in New York City, is the trade association for all segments of the specialty food industry. Specialty foods are high-value, high-quality, innovative processed foods, such as chocolates, cheeses, snack foods, specialty meats, honey, cider and other beverages. NASFT has a 

 national membership of approximately 2,800 companies located throughout the United 

States and overseas. The membership includes manufacturers and processors, brokers, distributors and retailers. Most NASFT members are small businesses. The average specialty food  manufacturer does approximately $1, 687,000 in annual sales and, although small, markets 41 SKUs. As small businesses with limited financial resources, few staff and usually no full-time professional advisers (legal and accounting), they are particularly affected by unexpected and unfair taxes imposed outside their home jurisdiction.


H.R. 5267 preserves the ability of NASFT’s thousands of small business members to sell their food products using mail solicitations and independent contractors without the threat of unforeseen tax claims by jurisdictions in which they have no – or very limited – physical presence. Several NASFT members have paid thousands of dollars in assessments and back taxes rather than fight claims for the payment of state business activity taxes. Some other NASFT members have spent precious time and resources trying to understand why they were being targeted and how to respond to the claims.  


Washington State and New Jersey have been mentioned frequently. For example, NASFT has been told that New Jersey demands a $200 per year registration fee. When it targets a company, New Jersey demands years of back taxes and hefty penalties, even though the manufacturer uses an independent contractor that has business relations with many other small companies.


Physical presence in a state is a crucial indicator of who should pay business activity taxes. Most small food companies cannot afford a physical presence in states other than their home jurisdiction. When their business grows so that it is reasonable to sell outside the home territory, small food companies often reach out through the mail or through a broker. The broker is an independent contractor  - another independent small business – who sells  several product lines. In fact, the brokers are larger and more profitable than the food manufacturers and, consequently, can be expected to pay more taxes. According to NASFT’s The State of the Specialty Food Industry 2008, the median annual sales of a specialty food manufacturer is $1,687,000, while the median annual sales of a broker is $4,862,000.  Of course it must be understood that most specialty food companies are well below $1 million in annual sales – they are very small businesses.


If the food manufacturer is successful, it pays income taxes to its state authorities. The success of the manufacturer means that the broker earns commissions, on which it pays taxes to the broker’s state tax authorities. 


NASFT does not offer this information to argue for higher or new taxes on brokers. Good brokers are essential to the success of specialty food manufacturers. Rather, the information is offered to show that states are receiving tax income from their own citizens – those who are using and benefiting from the local government services.   


Given the worsening fiscal situation of many states, state tax authorities may be tempted to use an economic presence standard to capture tax revenue from out of state companies. Speedy action by the House of Representatives is needed to avoid these “grabs”. While the situation of local jurisdictions might be deteriorating, small businesses are feeling greater financial pressures. An unfair and unwarranted tax claim would be devastating for many small companies at any time but particularly during the current economic downturn. 


NASFT members understand that they must pay certain taxes, like their income taxes and social security taxes. They understand that the taxes support the services provided by their local government and the federal government. They expect businesses in other jurisdictions to support their local governments, because those businesses are the ones that receive the fire and police protection, use the public schools and the roads, exercise the right to vote there and enjoy activities like “Summer in the Park”. The later state should not reach over into another jurisdiction to claim tax revenue from businesses without a physical presence, since its citizen is paying for the services associated with the sales. 


A physical presence standard is the only reasonable nexus test for small businesses. An economic nexus test would be so costly that many successful small food companies would forego their right to conduct interstate commerce in some states in order to avoid the possibility of unfair tax assessments.


For the above reasons, NASFT urges passage of H.R. 5267.

