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Small Businesses Face an Impossible Situation

Small businesses have always faced great challenges.  Today, we confront the greatest ever.  Caught in the middle of an enormous struggle between large businesses and greedy states over highly complicated tax nexus issues, small businesses are left in an impossible position.  The ability of our smallest businesses to participate in Interstate Commerce in the future is now literally at stake.

Highly aggressive, quickly expanding, and even abusive tax nexus claims made by many states amount to nothing short of legalized extortion.  Except such claims are of dubious Constitutionality.  The Supreme Court has said de minimis activity is insufficient for creating nexus.  But, because such activity has not been adequately quantified into Federal law by Congress or by the Courts, the states are using every contrivance possible to defy past decisions which are very clear to the average citizen.

The result is now propelling our Nation quickly toward the very scenario which compelled our Founders to include the Commerce Clause in our Constitution.  Just as occurred under the Articles of Confederation, greedy, revenue-hungry states are today seriously harming our Nation's economy.  Our own personal experience clearly illustrates how real the problem is and how terribly extreme state nexus laws have become.  No entrepreneur who adequately understands the liabilities facing the smallest businesses today would ever contemplate launching a new business that would depend on making interstate sales of any type or size.

The Supreme Court has declined to become further involved in this issue.  Only strong action by  Congress can now prevent major damage to our fragile economy and avert the complete closure of  interstate markets to our Nation's smallest businesses.
The Problem is Very Severe:

In 1997, our tiny home-based** business, with annual sales of under $100,000, made a one-time sale of our proprietary software to a customer in New Jersey for $695.  When it became aware of this single sale in 2003, the State of New Jersey demanded that we pay approximately $15,000 in back taxes, fees, interest, and penalties.  The State further demanded that we also pay $600 in taxes and fees, every year thereafter as long as our customer used the software, even in years when no sales are made in New Jersey, and regardless of any profit.  Since then, New Jersey has become even more punitive against businesses located elsewhere, and numerous other states have launched similar programs to export their local tax burdens.  **Located in Georgia in 1997, re-located to South Carolina in 2001.

The abuses are not limited to software.  New Jersey and other states defy protections of the Interstate Income Tax Act of 1959 (Public Law 86-272), which prevent any state from imposing an income tax for interstate activities where no physical presence exists.  Today, if one of your constituents ships a box of paper clips to a customer in New Jersey, he is exposed to similar claims.
Only after more than two years of intense effort that should have gone toward growing our business, after great legal expense had been incurred, and after our case had brought massive negative publicity to the State, did New Jersey ultimately drop its claim against our company.  We received no apology or compensation for the abusive claims; and we are still precluded from making sales from our home in South Carolina to customers in New Jersey without exposing ourselves to the same ordeal, again. 

When I testified 1 to the House Judiciary Subcommittee on Commercial and Administrative law in 2005, Congressman Delahunt immediately understood what the future holds for small businesses:

"The case presented by Mr. Horne, I think, is an egregious example. 

We support you, Mr. Horne, and it's got to be addressed."

The nightmares being reported are certain to escalate.  New Jersey increased its minimum tax 150% in 2002.  Such taxes are effectively borne only by the smallest participants in Interstate Commerce.  The victims are generally not capable of fighting, they capitulate to reduce the risk of larger penalties, and they have absolutely no representation in the matter except right here in the Congress.  

Without clear protections such as BATSA provides, aggressive states will always seek to stretch the limits and to impose their own creative definitions to justify taxation most citizens would consider unjust.  Similar business activity taxes have already spread to Michigan, Ohio, Texas, and many other states.  Can anyone believe they will not soon be implemented by all states?  Every state, even those who understand the damage being done, will be forced to implement similar taxes for retaliatory reasons.  Each state will be forced to recoup its own legitimate tax revenues siphoned off by the more aggressive states acting before them.  The inevitable result will be the complete closure of interstate markets to our Nation's smallest businesses, and great damage to our National economy.
The Impossible Situation:

As documented by numerous large businesses, including Smithfield Foods during the 2004 BATSA hearing, the burden of complying with so many widely varying tax laws is enormous.  Small businesses find actual compliance to be impossible and even the expectation of compliance to be completely unreasonable.  For these reasons, the Supreme Court has declared such claims against small businesses to be unconstitutional, in multiple major decisions such as Complete Auto Transit. 

As indicated earlier, the states simply ignore the total impossibility for any small business to:
· Become familiar with the widely varying and ever changing nexus and tax laws of 50 States, let alone comply with them.  How will mom and pop businesses ever be able to comply?

· Deal with the staggering burden of 12,000 differing nexus laws and business activity taxes authorized by the states for their localities.  How can any small business handle such magnitude?

· Cope with the staggering variety of minor yet very common business activities, shown on page 6, that subject them to abusive assertions of interstate nexus.

· Devote the administrative resources necessary to keep business activity records for 50 states and 12,000 localities.  Why should we even have to try?

· Find funding for the preparation of totally different tax returns for up to 50 states and 12,000 localities.  How could any government unit even expect us to attempt this?

· Pay $30,000 per year, or even more, every year forever in minimum business activity taxes and fees, even if no sales are made anywhere.  This will be the result for every small business, regardless of sales or profits, when all 50 states adopt New Jersey's Corporate Business Tax and a single de minimis sale has been made, in some prior year, in every state.  It will be even worse when localities are included.  Much history, past and current, has proven such abusive claims against our Nation's small businesses will occur unless Congress acts decisively to protect us. 

· Once confronted with an abusive claim, find an affordable attorney who is knowledgeable about interstate nexus issues.  When faced with the issue in 2003, calls to every attorney in Atlanta and throughout South Carolina specializing in tax or computer law led to no one familiar with our problem. Of course, we did not call the largest downtown firms, because we knew we could not afford them.  Ultimately, the South Carolina Department of Revenue led us to perhaps the only attorney in South Carolina familiar with interstate nexus issues.  He told us, up front, that we could not afford him, but thankfully gave us a lot of very useful advice, pro bono.

· Meet strictly enforced time limits imposed by states for contesting aggressive and even unconstitutional claims.  The logistics of finding adequate and affordable representation for a highly complicated issue in a state far away are insurmountable for most small businesses.
· Defend itself against an aggressive, far away state.  Many of the claims made against small businesses are clearly unconstitutional, on multiple grounds.  States are now regularly asserting claims for only de minimis activity in the state.  They continue to pursue aggressively even the weakest cases because they know it is virtually impossible for small businesses to fight back.  

· Finance the defense of an egregious claim all the way to the Supreme Court.  The states are taking maximum advantage of a system that requires all tax cases, including those where substantial constitutional issues are involved, to exhaust all legal remedies within the state first.  At that point, the only recourse is to the United States Supreme Court.  Few, if any, small businesses will find this arduous route anything but utterly impossible. 

Our Experience is Not an Isolated Case:

Our many conversations with people across the country show that abuses are far more common than generally recognized.  At the time of my testimony in 2005, we were already personally aware of approximately fifteen small business victims located in multiple states, including three represented by members of the Judiciary subcommittee.

We did not search for these victims.  Desperate for help, they found us, from testimony we submitted for the 2004 hearing or from numerous magazine and newspaper articles written about our case.  Since the 2005 hearing, approximately fifteen more businesses have sought us out, also desperate for any help they can find for dealing with their crisis.  One of the calls was from a small trade organization representing seafood processors; approximately twenty of their members in the Delmarva area had been trapped.  When a tiny, home-based business learns of almost fifty small companies across the country faced with nexus nightmares, the true extent of the problem must be enormous.

We are completely flabbergasted that almost a dozen attorneys from across the country have also called us, trying desperately to learn as much as they can as quickly as they can, in order to provide adequate representation for their local clients fighting battles with far away states.

Each of the Judiciary Committee members should clearly understand that small businesses in your own States and in your own districts are already being wrongly burdened by greedy states, because we lack the vital protections every small business assumes already exist.

The Solution:

Many small businesses are not yet vocal with their support for the Business Activity Tax Simplification Act ("BATSA", HR-5267 and S-1726).  They are generally totally unaware that numerous far away states are now taxing sales they implicitly assume are protected.  Most are unaware that states are also now regularly ignoring or circumventing the basic protections granted by the Interstate Income Tax Act of 1959 (PL 86-272).

Most have no idea what nexus is, and don't really want to know.  They just want to grow their businesses and help expand the Nation's economy.  They have no idea that the sales they are regularly making across state lines, through a physical presence in their home state only, are exposing them to the same nexus nightmares many other small businesses have already encountered. 

As the states employ more powerful and more pervasive systems to track the smallest sale made anywhere, small businesses will be regularly trapped like a deer in headlights, totally defenseless against what will soon occur, unless Congress uses its broad authority to protect the right of every small business to participate in Interstate Commerce on a reasonably unfettered basis.

Our personal experience, plus those of other small businessmen testifying to the House Small Business Committee on February 14, 2008, clearly show what happens when the standard leaves the smallest avenue open to abuse by greedy States.  Without strong Federal legislation, small businesses will soon be unable to participate in Interstate Commerce, on any basis.
The arguments about state sovereignty and how we must change our tax systems to accommodate the Internet economy are not reasonable for this debate.  Small businesses have their backs to the wall.  They now face the very situation that caused the Founders to give you, the Congress, the power to regulate Interstate Commerce.  You must now use that power to protect our small businesses and even the entire National economy.  

Only a strong restatement of the fundamental principles of physical presence will resolve the tragic and impossible consequences small businesses are facing.  These principles worked so well for more than 200 years that they were simply "understood" and not even codified into law until the Congress did so with the Interstate Income Tax Act of 1959.

It is now urgent that this Congress modernize that Act quickly to protect our small businesses and our  National economy.  The Act must be expanded to cover all types of sales, both products and services, and it must prohibit all types of business activity taxes which are so harmful to the smallest of businesses.

Having faced this issue, up close and personal, for almost five years, we know the Business Activity Tax Simplification Act is exactly what small businesses need.  We urge the Judiciary Committee to use its full resources to insure this bill moves quickly though the Committee and is rapidly passed by the full House of Representatives and Senate. Only then can our Nation's small businesses safely redirect their full energies to growing our economy instead of defending themselves against egregious claims of nexus made by a rapidly growing number of states.
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Our economy is in great peril.  Our Nation cannot afford to allow nexus abuses to damage it further.

Carey J. Horne
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1 Testimony and complete transcript of the hearing with Mr. Delahunt's comments are available at this link: 

   http://judiciary.house.gov/Hearings.aspx?ID=124      The oral testimony and additional written information, 

   exactly as submitted to the Subcommittee, are also included below beginning on page 7.  

2  ProHelp Systems, Inc. was a Georgia Corporation, chartered in 1984.  It was dissolved in 2007 because of our 

   inability to deal with the complexity of the interstate tax and nexus issues we faced.

Small Businesses Face Nexus Nightmares - 2007

More information is available at www.tinybusinesstaxnightmares.com

Be Careful - Even de minimis Activity in Many States Can Easily Trap Small Businesses!

No of States 1   
Activity Within State Causing Nexus; Business is NOT Physically Present Unless Noted

Making a Sale is NOT Required to Cause Nexus:

     3 
 
Occasional attendance at training or technical seminar, sponsored by unrelated party

    26    
 
Occasional business meeting in state at customer site

    11  

Participation in trade show, up to 14 days/year, no tangible property is brought to show

    26
 
Business provides supplies or equipment free of charge for special events in the state

     8
 
Truck merely passes through state, no deliveries or pickups are made, six or fewer times/year

    10
 
Truck merely passes through state, no deliveries or pickups are made, up to twelve times/year

    10
 
Truck merely passes through state, no deliveries or pickups are made, more than twelve/year

    36
  
Business merely solicits for sale of services, is present in state six or fewer days per year

    15
 
Business is present in state merely to purchase goods or services, twenty or fewer days/year

     8
 
Business has listing in a telephone book for a city within the state

    23
 
Business uses telephone answering service within the state

    37
 
Business owns tools/dies located in the state, used by a supplier charging for his services

    31
 
Inventory is temporarily in the state, for processing by supplier charging for his services

     8
 
Business sends records to an in state bookkeeper, who charges for the services

     3
 
Business opens an account with a bank in the state, which charges for its services

     5
 
Business obtains a loan from a bank in the state, which charges for its services

    33 
 
Business uses in state credit service to check credit for new customers in state

    18
 
Business uses in state collection agency, which charges for its services

Presence in State is NOT required to Cause Major Nexus Issues:

     4
 
Business advertises in the state and takes orders outside the state via telephone 

    15
 
Website is hosted on server in state; a sale may not even be required!

     3
 
Website is merely accessible in state, not hosted there, and sales are protected by PL 86-272

     8

Business has a link on its website (not in this state) to a business located in the state

    24
 
Canned licensed software is sold to a customer in the state

    43
 
Services are sold in the state, no physical presence exists

    20
 
Tax return must be filed even when sales are protected by PL 86-272 

     7

 Business files a registration of some type with state agencies
NJ,MI,OH,TX,WA2
 Anything is sold in the state; the protections of PL 86-272 do not apply!
Even Minor Presence Causes Major Nexus Troubles:

    40

Business is present to provide consulting services, six or fewer days per year

    17
 
Business is present for one day and one de minimis sale occurs

    37
 
Business is present for one day and one non-de minimis sale occurs

    15
 
Business makes occasional deliveries in state by company truck

    28
 
Products are shipped in returnable containers to customers in state

1  Indicates the number of states asserting they can subject a business to a business activity tax based solely on

   the business conducting the listed activity in the state, according to the state tax revenue departments' own 

   responses compiled in the 2007 BNA Survey of State Tax Departments and Healy & Schadewald's Annual

   Revenue Department Survey, printed in 2007 CCH Multistate Corporate Tax Guide, Volume 1, Corporate

   Income Tax.

2 This activity was determined independently, not from the referenced studies.
Statement of

Carey J. (Bo) Horne
President
ProHelp Systems, Inc.

on the 

“The Business Activity Tax Simplification Act”

before the

Subcommittee on Commercial and Administrative Law

of the 

COMMITTEE ON THE JUDICIARY

U.S. HOUSE OF REPRESENTATIVES

September 27, 2005

Room 2141, Rayburn House Office Building

House Subcommittee on Commercial and Administrative Law

Testimony of Carey J. (Bo) Horne
President
ProHelp Systems, Inc.

In Support of H.R. 1956
“The Business Activity Tax Simplification Act”
September 27, 2005

Thank you Mr. Chairman, Ranking Member Watt, and members of the Subcommittee for this opportunity to support H.R. 1956, the Business Activity Tax Simplification Act.  I am Bo Horne, President of ProHelp Systems, a home-based software business in South Carolina.  It is an honor being asked to address an issue so vital to small business.

I represent no one but my wife, myself, and our small business.  We are here today at personal expense to plead for your support for a bill which clarifies that a reasonable physical presence standard must be applied when determining nexus for Interstate activity.  Our experience clearly shows what happens when the standard leaves the smallest avenue open to abuse by greedy States.  Our many conversations with people across the Country also show such abuses are far more common than generally recognized.  Without strong Federal legislation, small businesses will soon be unable to participate in Interstate Commerce.  We are speaking up because thousands of small businesses are totally unaware of the risks.

In 1997, we sold one copy of our licensed software to a customer in New Jersey for $695. Because of this single sale, the State of New Jersey now demands that we pay $600 in taxes and fees, every year the software remains in use, even in years with no sales, and regardless of any profit.  Despite two years of effort and substantial legal fees, New Jersey continues to press its claim.

Should all 50 States adopt New Jersey's Corporate Business Tax, small software developers selling just one license in every State would owe $30,000 in business activity taxes every year thereafter, with no additional sales anywhere.  Should localities follow suit, the results would truly be astronomical.  These are powerful reasons to stay out of the software business.

We have little idea where our customers reside, but we are proud to have sold software to customers in 32 countries.  We have less than $30,000 per year in domestic sales of licensed software.  How can we provide jobs, or even remain in this business, if State taxes exceed total sales?
The abuse is not limited to software.  New Jersey even defies protections of the Interstate Income Tax Act of 1959 (P.L. 86-272), which prevents States from imposing income tax for Interstate activities where no physical presence exists.  Today, if one of your constituents ships a box of paper clips to a customer in New Jersey, he will be subjected to the same tax.
Ours is not an isolated case.  We are personally aware of small business victims in multiple States, including three represented on this Subcommittee: North Carolina, Wisconsin, and Virginia.  We did not search for these victims.  Desperate for help, they found us from testimony we submitted to this Subcommittee last year or from numerous articles written about our case.  Each of you should understand that small businesses in your own State are already being wrongly burdened by greedy States. 

The nightmares are certain to escalate.  New Jersey increased its minimum tax 150% in 2002.  This tax is effectively borne only by the smallest participants in Interstate Commerce.  The victims are generally not capable of fighting, they capitulate to reduce the risk of larger penalties, and they have absolutely no representation in the matter except right here.  Why should anyone believe this tax will not soon be increased again, and spread to other States?  Without clear protections such as BATSA provides, aggressive States will always seek to stretch the limits and to impose their own creative definitions to justify taxation most citizens would consider unjust.

No small business can possibly cope with the widely varying and ever changing laws of 50 States, the administrative burdens of keeping records by State, or the costs of preparing and filing multiple returns.  Nor can we afford to pay inflated tax claims or legal fees required to defend against them.  If Smithfield Foods has difficulty complying with State tax laws, as Tracy Vernon testified last year, how can small businesses ever do so?

Many small businesses are not yet vocal with their support for this legislation.  Most have no idea they may be involved in nexus issues or what nexus even means.  They are totally unaware that many States will attempt to tax their activities.  But, as information tracking systems become more powerful and pervasive, and as the Internet changes the very foundations of Interstate Commerce, small business will be trapped like a deer in headlights, totally defenseless against what is certain to happen, unless Congress uses its authority to protect us.

Mr. Chairman, I would love to continue explaining why small businesses desperately need your help.  My time is up, and I have provided more in writing; so I will close with one thought.

The growing constraints on our participation in Interstate Commerce will ultimately impose economic costs our Country simply cannot afford.  Please act on this bill before more damage occurs.

Again, it's been an honor to speak to you; and I will be happy to answer questions. 

Additional Information:

One very positive aspect of our saga has been the realization that our representative democracy works far better than we have been led to believe.  We have been treated with courtesy, respect, and great empathy by the hundreds of representatives, state and federal officials, attorneys, businessmen, news editors, and private citizens we have spoken with about our ordeal.  Without their enormous support and encouragement, we simply would not be here today.

All of our Company's work is performed in our home, we are the only employees (though we have had additional employees in prior years), and our company is our sole source of earned income.  Our company is incorporated in Georgia and registered in Georgia and South Carolina.  We have elected S Corporation status, operate and pay taxes as such, and file appropriate returns in Georgia and South Carolina each year.  We pay employment taxes to South Carolina, and we acknowledge nexus in both Georgia and South Carolina.  All work is conducted in South Carolina via the telephone, the Internet, and the U. S. Postal Service.

The State of New Jersey is asserting a claim of nexus against our company due to the sale of seven intangible software licenses during the period 1997–2002.  During this period, we generated total revenue from New Jersey-based customers of $6,132.  By year, our sales into New Jersey for that period were $695, $0, $0, $0, $49, and $5388, respectively.  Those are single dollars, not $K, $M, or  $B.  Of this total, $5,133 was derived from the actual license sales and $999 from additional services performed in South Carolina after the original sales.

New Jersey acknowledges that its original claim of nexus was based solely on the existence of these seven software licenses within the state.  New Jersey’s claim of nexus will be made as long as any licenses remain in use within the State, even if we cease accepting all business from New Jersey customers and generate zero future income from sales into the State.  It is important to note there is nothing special about our license; it is very similar to ones provided with shrink-wrapped software commonly available at electronics or office supply stores such as Best Buy or Staples.

New Jersey’s claim of nexus generates a requirement for our company to pay $500 per year as the New Jersey minimum corporate tax and $100 per year for Corporate Registration fee, every year, even in years when we have zero sales in New Jersey and have no other business activity in the State.  (If not for the minimum corporate tax and registration fee, our calculated tax would be less than $1.00 in our best year.)  

We have been advised by the New Jersey Division of Taxation that the only way to remove our future liability for paying this $600 per year in tax and fees is to:

(1) stop accepting all orders from New Jersey, 

(2) have zero New Jersey income, 

(3) terminate all existing software licenses, and 

(4) have our customers remove all licensed software from their systems.  We have been advised that we cannot terminate our nexus in future years by abandoning our license agreements and giving clear title of the software to our customers.

We have met these requirements, as of December 31, 2003, through the following actions:

· We have terminated all of our national advertising.  Our sales are down significantly as we attempt to refocus our activity into Georgia and South Carolina only.

· We have stopped accepting all orders from New Jersey locations.  We cannot accept any business, of any type, from New Jersey locations until small business is given the protection it must have in order to participate in Interstate Commerce on a free and unhindered basis.  In January 2004, we refused to accept a firm order for $15,000 of remote services from a Georgia customer who would have made payment through a New Jersey office.  The risk of validating their claims of nexus in future years was simply too great for us to accept.  Needless to say, this decision hurt our business badly.
· We have terminated all software licenses in New Jersey, and our customers have removed all licensed software and replaced it with new, unlicensed software.  As a result, our intellectual property no longer receives the protection it must have in order to insure its viability for future enhancements and improvements and for our future income.

These actions have combined to significantly reduce and inhibit our participation in Interstate Commerce, reduce our sales, reduce our personal salaries, and reduce our payments of badly needed Federal and South Carolina tax revenues. We have become so concerned about the risk of our continued participation in Interstate Commerce that we are asking ourselves: “Why bother?  Can we afford the risk?  Should we terminate the business before it gets worse?” 

Our situation, and that of all small businesses participating in Interstate Commerce, is simply intolerable.  Had we sold just one $695 license in 1997 and not derived any further income from New Jersey customers, we would still be subject to the requirement of paying $600 per year in New Jersey taxes and fees as long as our customer continues to use the license.  To fight this horribly unjust taxation, we have been forced to spend thousands of dollars in legal fees to defend ourselves; and we are continually distracted from pursuing our normal business activities which generate all of our earned income.

Making the situation even worse, New Jersey has since expanded its regulations to assert nexus against all companies deriving any type of income from New Jersey customers, regardless of physical presence or de minimis activity.   This latest provision of New Jersey tax regulations includes the sale of tangible products and is in direct defiance of Congressional intent and the physical presence standard of Public Law 86-272.  Should all 50 states adopt these same provisions, the sale of a single box of paper clips in each state, at any point in time, would generate the requirement to file a state tax return in every State and to pay $30,000 in minimum taxes and fees per year, forever, even in years when no sales are made in those states, unless crucial steps are taken promptly to terminate nexus.  And, New Jersey does not make that termination easy.

More importantly, no company can survive by continually paying taxes on zero profits or by paying taxes greater than total sales.   After our total sales are reduced by amounts not related to licensed software, by amounts for services, and by international sales, we have less than $30,000 in total domestic sales of licensed software.  How can we develop, market, support products, and provide jobs, or even remain in this business, under those circumstances?

New Jersey is not the only State adopting highly aggressive tactics which threaten small businesses.  Such tactics are becoming more prevalent each year, and BATSA will stop the abuses.  BATSA is simply vital for protecting small businesses by clearly codifying numerous existing judicial precedents and Congressional intent inherent in Public Law 86-272 and by providing a uniform and bright-line standard of physical presence for nexus.

We realize there are multiple sides to every issue; for BATSA, there are at least three:

· Small businesses: Hopefully, we are sufficiently conveying why the passage of BATSA is so absolutely critical if small businesses are to participate in Interstate Commerce.

· Large businesses: Having worked for and with large businesses for many years, we understand and support their need for clarity and simplification of the rules which would allow them to devote more attention to delivering products and services instead of defending themselves in legal actions.

· The States: Why are they so strongly resisting BATSA?

(a) We totally reject their claims of State sovereignty.  Our Founding Fathers, who created the best form of government our world has known, wisely understood that Federal regulation would be vital toward assuring a vibrant National economy and gave the Congress broad powers to regulate Interstate Commerce.  They included the Commerce Clause to cure a problem that had already occurred during the Colonial period.  It is the exact problem small businesses face today: greedy States, totally unconcerned about the National economy.  The Commerce Clause gives this Congress very clear and absolute authority to regulate this critical area of our economy.  Without question, Congress has absolute jurisdiction to protect the rights of hundreds of thousands of small businesses attempting to participate in Interstate Commerce, free from undue burdens associated with paying taxes in multiple States; and the States ceded all rights for any claims of sovereignty over this issue when they joined the Union.

(b) We also reject their wildly exaggerated claims of lost revenues.  Several analyses have been made, but has a single one ever factored in the loss of hundreds of thousands of jobs, perhaps millions, because small businesses cannot safely participate in Interstate Commerce?  We can guarantee that tax revenues obtained from small businesses will begin declining soon, and many jobs will be lost, unless our problem is corrected now.  No small businessman, once he understands the risks involved, will dare participate in Interstate Commerce.  

The distribution of taxable income may change among the States, but it should.  We do all work from our home; all of our economic activity occurs there.  Shouldn’t we pay all our taxes to South Carolina?  Shouldn’t this apply equally to large businesses with no physical presence in a State?  If a State’s revenue drops due to passage of this bill, it is because the State is already engaging in unfair tactics; and its revenue should and must drop.  Many States are already losing a portion of their own legitimate tax revenues to the greedy States.
(c) A possible threat to States’ revenues arises from the improper use of intangible holding companies.  If an intangible holding company licenses intangible property to an unrelated company, then it should receive the protection the physical presence standard provides.  If the intangible holding company operates only to avoid taxation, without other legitimate business purposes, the States have several remedies they have traditionally employed to prevent loss of income; and many States have already enacted one or more of them.  So, this issue is no reason to avoid prompt passage of this bill.

New Jersey is targeting numerous small businesses which sell to Casinos and therefore must be registered (by the Casino, not the small business) with the Casino Control Commission (CCC).  The CCC even sends registrants a letter clearly indicating they don't have to do anything else unless they sell more than $75,000 to a single casino in a single year.  No mention is made of any State requirement to file or pay income taxes simply because an Interstate sale has been made.  We even called, twice, to verify there were no additional steps for us to take.  New Jersey is also using all other possible types of such independent registrations to pursue small Interstate businesses.

Further, and it is a matter of public record, Governor McGreevey of New Jersey was asked by the media during the signing ceremony for its CBT tax increase about the effect the tax would have on small businesses.  The Governor indicated that New Jersey would not be going after small businesses.  It is now clear that he had little or no control over his State agencies, was mistaken, or simply lied about what was soon to begin.  New Jersey has thus violated basic requirements of Due Process and is at least guilty of the entrapment of many small businesses.

Many scholars and tax experts believe the Supreme Court has spoken very clearly in numerous decisions regarding Interstate nexus issues and the Congress has spoken very clearly with the physical presence standard in Public Law 86-272.  Given the problems so obvious today, how can anyone justify not providing total clarity for all sales?  How can anyone justify our paying any tax to any State except South Carolina or Georgia, where all of our economic activity occurs?

Customers in other States occasionally seek to buy our products because similar products are not available in their own State, ours are superior for their needs, or ours are less costly.  Customers buying our products actually save money by doing so, thereby increasing their own profits and their own tax obligations within their own States.  New Jersey has provided no services to our Company.  We have not attempted to market explicitly to customers in New Jersey.  To the contrary, customers in New Jersey came to us because our products provide some advantage to them.  Why should such a purchase create a new tax obligation for our Company?  The Congress is going to great lengths to promote free international trade while this horrible situation restrains trade within our own borders.
As a private citizen and small businessman, I have concluded the passage of  BATSA is the fair and right thing to do for all business, both large and small, that it is vital for protecting small businesses, that it is vital for protecting jobs and our economy, that States’ claims of various harms are ill-advised and simply not true, and that all sales should be treated equally as intended by the Congress when it passed Public Law 86-272.  Otherwise, very large portions of our economy (i.e., intellectual property, remote services, and small businesses in particular) become highly disadvantaged in their conduct of Interstate marketing activity.

Because physical presence was intended to be the current standard, BATSA would neither diminish the taxing powers of state and local jurisdictions nor reduce state and local tax revenues.  It will allow businesses to concentrate on growing our economy and providing jobs, instead of arguing legal points at great cost, by ensuring no undue burdens hinder Interstate Commerce.  

We beg for your support and prompt passage of this bill, on behalf of the thousands of small business owners nationwide whose economic futures rely on it, and on behalf of continued strength in our National economy. 

Carey J. Horne, ProHelp Systems, Inc.

Carey J. “Bo” Horne is President of ProHelp Systems, Inc., a software development firm located in Seneca, South Carolina.  Founded by him in 1984, ProHelp designs, develops, and markets highly complex and specialized product configuration, engineering, and manufacturing software systems for major electrical equipment manufacturers.  Engineering software developed by ProHelp has been designated as "best in our world-wide organization" by a large, multi-national manufacturer.  ProHelp also creates systems integration software for midrange and mainframe markets, including printing and communications utilities used by programmers throughout the world.

Bo began his career with the Cutler-Hammer products group of Eaton Corporation and  held various management positions in engineering, materials, manufacturing, and information technologies within the Industrial Control Group.  With a strong background in all disciplines of plant operations, he is an acknowledged expert in Motor Control Centers and has developed comprehensive engineering software for three of the top five manufacturers.  He developed the industry's first product configuration system for Motor Control Centers provided directly to architects, design engineers, and electrical distributors.

He is a summa cum laude graduate of  The Georgia Institute of Technology with a degree in Electrical Engineering.
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