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The Chamber’s mission is to advance human progress through an economic,

political and social system based on individual freedom,

incentive, initiative, opportunity and responsibility.

The U.S. Chamber of Commerce is the world's largest business federation, representing more than three million businesses and organizations of every size, sector, and region.

More than 96 percent of the Chamber's members are small businesses with

100 or fewer employees, 70 percent of which have 10 or fewer employees.  Yet, virtually all of the nation's largest companies are also active members.  We are particularly cognizant of the problems of smaller businesses, as well as issues facing the business community at large.

Besides representing a cross‑section of the American business community in terms of number of employees, the Chamber represents a wide management spectrum by type of business and location.  Each major classification of American business ‑‑ manufacturing, retailing, services, construction, wholesaling, and finance – is represented.  Also, the Chamber has substantial membership in all 50 states.

The Chamber's international reach is substantial as well.  It believes that global interdependence provides an opportunity, not a threat.  In addition to the U.S. Chamber of Commerce's 105 American Chambers of Commerce abroad, an increasing number of members are engaged in the export and import of both goods and services and have ongoing investment activities.  The Chamber favors strengthened international competitiveness and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross‑section of Chamber members serving on committees, subcommittees, and task forces.  More than 1,000 business people participate in this process.
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Chairwoman Sánchez, Ranking Member Cannon, and members of the Subcommittee, the U.S. Chamber of Commerce thanks you for the opportunity to comment on H.R. 5267, the “Business Activity Tax Simplification Act of 2008.” The Chamber is the world’s largest business federation, representing more than three million businesses and organizations of every size, sector, and region. More than 96 percent of the Chamber’s members are small businesses with 100 or fewer employees, 70 percent of which have 10 or fewer employees. Yet, virtually all of the nation’s largest companies also are active members. The Chamber is particularly cognizant of the problems of smaller businesses, as well as issues facing the business community at large. 


H.R. 5267 would establish a bright-line, physical presence nexus standard for when a state can levy a tax on business activity on an out-of-state business. The Chamber strongly supports H.R. 5267, the Business Activity Tax Simplification Act of 2008.

BACKGROUND


The income of a multi-state business generally is subject to tax in those states where the business has a physical presence, such as an office or employees. However, some states have asserted that a business is subject to tax when it has an economic presence. Under this economic presence standard, states require businesses to pay tax not only where the business has offices or employees, but also where the business, regardless of physical presence, has sales, advertises, or otherwise derives income. 


H.R. 5267 would provide a bright-line, physical presence standard for when a state can levy a tax on business activity on an out-of-state business. Further, H.R. 5267 would provide predictability and certainty to businesses as to what their tax liabilities are and to which states those tax liabilities have been rightfully incurred. 

SUBSTANTIAL NEXUS: PHYSICAL PRESENCE VS. ECONOMIC PRESENCE


Under the Commerce Clause of the U.S. Constitution, Congress is responsible for ensuring the free flow of goods and services among the states. Thus, a state tax levied upon products and/or services conducted through interstate commerce meets this constitutional standard only if an out-of-state corporation has “substantial nexus” with the taxing state.
 The U.S. Supreme Court, in Quill Corp. v. North Dakota,
 a case involving sales and use tax collection, held that a state could not levy taxes on an out-of-state business unless that business has a “substantial nexus” within the taxing state. 


Different states have interpreted the Quill decision in different manners. These different interpretations have resulted in states having different presence standards, based on both the type of tax imposed and the kind of industry being taxed. 

For example, some states argue that the Quill decision is limited to sales tax. These states require a physical presence to levy a sales tax as mandated by Quill, but levy all other business taxes based an economic presence standard. The result is differing presence standards based on the type of tax imposed. 

Likewise, states also impose different taxes based on the kind of industry being taxed. This is because Public Law 86-272 prevents a state from imposing an income tax on income derived within the state from interstate commerce, if the only business activity within the state is the solicitation of orders for tangible personal property, provided that the orders are approved and filled outside the state. Thus, the physical presence standard would control in the case of businesses which produce tangible goods. Conversely, businesses which provide services or other non-tangible products are not explicitly protected under Public Law 86-272. Thus, this results in differing presence standards for different industries.


The disparities in tax treatment that arise under current law lead to uncertainty and unpredictability for businesses. These uncertainties can result in litigation to settle tax disputes which is costly to both the taxpayers and state governments. 

PROVISIONS OF H.R. 5267


Physical Presence Standard 

H.R. 5267 would codify the physical presence standard, providing that a state or locality may not impose business activity taxes unless businesses have “physical presence” in the jurisdiction. The required physical presence is a bright line test that establishes tax jurisdiction where an out-of-state business has employees, has tangible or real property, or uses agents to perform certain activities within a taxing state. 


Since H.R. 5267 provides that a de minimis physical presence would not give rise to meeting the physical presence standard, it would allow a business to send employees into a state for 15 days in any year and not subject that business to an obligation for that state’s income tax. Further, under the de minimis rule, H.R. 5267 would allow employees to perform transitory assignments and not trigger unintended tax obligations. 

These rules would provide both a clear physical presence standard and a clear standard for what activities a firm can conduct within a state that will not trigger that state’s taxing power. This would provide certainty to businesses and tax administrators and would reduce compliance and enforcement costs. 


Modernization of Public Law 86-272 

Public Law 86-272 was enacted 49 years ago. Since then, the U.S. economy has seen significant changes. Recognizing the changes in both the services and products offered as well as the types of companies that make up our economy, H.R. 5267 would extend the longstanding protections of Public Law 86-272 to all sales or transactions, not just to sales of tangible personal property. 


H.R. 5267 also would modernize Public Law 86-272 by addressing the efforts of some 
states to avoid the restrictions imposed by Congress in Public Law 86-272. Specifically, some states have established taxes on business activity that are measured by means other than the net income of the business. H.R. 5267 would ensure that Public Law 86-272 covers all business activity taxes, not just net income taxes.  

CONCLUSION

The Chamber strongly supports H.R. 5267. By codifying the physical presence standard, H.R. 5267 would provide certainty to both businesses and tax administrators about when taxes can be levied, reducing compliance and enforcement costs. Further, by modernizing Public Law 86-272, H.R. 5267 would treat services and products offered by all businesses in a more fair and equitable manner.
Chairwoman Sánchez, Ranking Member Cannon, and members of the Subcommittee, the Chamber applauds your leadership in conducting this hearing and thanks you for the opportunity to comment on this issue.

� U.S. Constitution, Article I, Section 8, Clause 3.


� 504 U.S. 298 (1992).
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