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	Schumer, Crapo Unveil Bill to Codify
Physical Business Presence in States


Sens. Charles Schumer (D-N.Y.) and Mike Crapo (R-Idaho) June 28 unveiled legislation (S. 1726) that would codify, at the federal level, what states could consider taxable economic activity within their borders. 
The action came after the U.S. Supreme Court denied review June 18 to two cases challenging the constitutionality of state taxation of out-of-state companies that lack a physical presence within the state under the Commerce Clause (FIA Card Services NA v. West Virginia Tax Commissioner, U.S., No. 06-1228, cert. denied 6/18/07, Lanco Inc. v. Director, New Jersey Division of Taxation, U.S., No. 06-1236, cert. denied 6/18/07). 
The two cases were being watched closely by a number of tax and business groups, with a several organizations filing amici curiae briefs urging the Supreme Court to take at least one of the cases (117 DTR K-1, 6/19/07). 


Double Taxation Asserted as Impetus for Bill

In a June 28 release, Schumer and Crapo, both members of the Senate Finance Committee, said the measure would "relieve impacted businesses from the burden of double taxation, which results from a varying mix of state tax laws." 

At issue is whether companies, in addition to being taxed in the state where physically located, should also be subject to business activity taxes where they solicit business or have customers, even if they do not have employees or physical location in the state. 

The Schumer-Crapo legislation, known as the Business Activity Tax Simplification Act (BATSA), would create federal standards for whether a company has taxable presence in a state. 
In the past three years, several other lawmakers have tried to codify the circumstances under which a state could impose income, franchise, and other business activity taxes on multinational corporations doing business within its borders, but so far without success. State groups and revenue departments have fought such legislation with vigor. 


Bill Narrowly Defines Physical Presence

Under the measure introduced June 28, no state taxing authority would be allowed to impose business activity taxes on a company unless it had physical presence in a state. 

A company would be defined as physically present only if its business activities include: 
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being an individual physically in the state or assigning one or more employees to be in the state; 
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using the services of an agent (excluding an employee) to establish or maintain the market in the state, if such agent does not perform business services in the state for any other person during the taxable year; and 
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the leasing or owning of tangible personal property or of real property in the state.

The legislation includes exceptions for (1) physical presence in a state for less than 15 days in a taxable year (or a greater number of days if provided by state law), or (2) presence in a state to conduct "limited or transient" business activity. 


Exceptions for Abuse, Passthrough Entities

According to the bill's language, it is not intended to affect state power to tax owners or beneficiaries of passthrough entities that have a physical presence in the state. It also is not meant to affect state ability to pursue illegal or abusive tax activity. 

Schumer and Crapo both said the current tax system creates confusion and uncertainty about when a business will be subject to income, franchise, and similar taxes, and when it will not. 

"Businesses should not be punished with double taxation simply because their products reach beyond state borders," Schumer said in the release. "At a minimum, this is a huge administrative burden. In the worst case scenario, these differing state tax treatments will drive businesses to states with more favorable laws. Either way, the effect on commerce is debilitating." 

Crapo said in his view, "this effort by a large number of states to impose business activity taxes based on economic presence has the potential to open a Pandora's Box of negative implications for businesses. Without clarification by Congress, states will be free to enact revenue-raising nexus legislation and policies that, by definition, will not and cannot take into account the national impact of such activities." 

Text of the bill is in TaxCore. 
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