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State Taxes

Range of Groups Submit Statements
In Favor of Business Activity Nexus Bill
 

More than a dozen groups and associations Feb. 4 said legislation (H.R. 1083) that would set a physical presence standard for state taxation of certain business activity and other taxes, is necessary to alleviate what they asserted was a burden on interstate commerce created by the current system of differing state rules and regulations.

 

The stakeholders all submitted written statements for the record at a Feb. 4 hearing on state nexus issues held by the House Judiciary Subcommittee on Commercial and Administrative Law (23 DTR G-8, 2/5/10).

 

The groups and associations represented a broad range of businesses that do business across state lines, including the film industry, financial institutions, technology companies, and others.

 

Uncertainty Consistent Theme
 

Voicing a consistent theme among most of the groups submitting statements, the Software Finance & Tax Executives Council (SoFTEC), Washington, D.C., said it believes uneven application of the physical presence standard under the U.S. Supreme Court's 1994 decision in Quill v. North Dakota, combined with subsequent disputes and litigation over state nexus to tax certain types of income and business activity, calls for clarification of the standard.

 

“Additionally, attempts by some states to impose a business activity tax on a nonresident business that has no physical presence is out of step with international tax treaty norms which even permit foreign firms a limited amount of physical presence before they will subject it to foreign taxes,” SoFTEC said.

 

The group said that H.R. 1083, the Business Activity Tax Simplification Act, “would make it clear that an out-of-state firm has no obligation to a state for a tax based on business activity unless the firm has a physical presence in the state. The bill would clarify what physical presence means and quantify the level of physical presence a firm must have in a state before a tax obligation arises.”

 

Physical Presence Standard Set
 

The group urged the subcommittee to mark up the bill and report it to the full House Judiciary Committee “at the earliest opportunity.”

 

In general, the standard set in H.R. 1083 would prohibit states from collecting net income tax and imposing various state-specific business activity taxes unless a business has a minimum in-state physical presence of 15 days per year. The standard also excludes businesses that “conduct limited or transient business activity” and considers their in-state employees, agents, and tangible property as requirements for physical presence, according to text of the legislation.

 

It was reintroduced by Reps. Rick Boucher (D-Va.) and Bob Goodlatte (R-Va.) last February (31 DTR G-2, 2/19/09).

 

In another statement, the Motion Picture Association of America, Washington, D.C., described “aggressive actions taken by states in recent years against film companies and related entities, such as broadcasters.” MPAA said states have asserted “economic nexus” in several ways, including asserting an out-of-state broadcaster should pay BAT solely because the company's broadcast signals are viewed by residents in a state.

 

Film Industry Asserts Problems
 

States also have asserted that the digital transmission of movies to in-state customers creates nexus for an out-of-state film company for business activity tax purposes, MPAA said. It added that states also have said such companies should be subject to tax if they license brands, names, characters, or other trademarks to unrelated third parties, who then manufacture and sell merchandise bearing the licensed trademark into the state.

 

These are just some examples, MPAA said, noting that the provisions contained in H.R. 1083, including the physical presence standard, “are both fair and necessary because they are consistent with notions of where income is earned, ensure that businesses are only paying taxes to those states that have provided the businesses with meaningful benefits, and represent the application of existing federal law to modern-day business transactions.”

 

Two banking groups, the American Bankers Association, Washington, D.C., and the New York Bankers Association, New York City, also submitted statements for the record.

 

Financial Services Issues Reported
 

ABA noted that “today, banks of all sizes face the difficulties associated with the uncertainty of states' business activity taxes,” and noted that “the differences in the application of the tax greatly increase compliance and legal expenses that will ultimately be borne by customers and our economy at large.”

 

The group said it strongly supports BATSA, saying the bill would provide certainty in an atmosphere where inconsistent application of nexus standards is leading to increased litigation and cost. This environment is “devastating for small businesses, especially community banks, because they do not possess the substantial resources required to comply with a proliferation of disparate state laws,” ABA said.

 

In a separate statement, the New York Bankers Association said H.R. 1083 is “particularly important for a state like New York that sells vast amounts of financial services in other states. The physical presence standard contained in the bill is one that the U.S. Supreme Court has recognized as an appropriate standard.”

 

The New York banking group said an increasing number of states have enacted legislation taxing business activities that occur outside their physical jurisdiction and that bear only a remote relationship to the taxing states.

 

Remote Taxation Seen
 

In the financial service arena, these measures have largely focused on taxing loan and investment relationships entered into by residents of the taxing states with nonresident business entities whose only relationship with the taxing state is the use of instruments of interstate commerce, such as the internet, the U.S. Postal Service, and the telephone, the group said.

 

These states have been characterized as “market states,” because they attempt to tax the market for goods and services, rather than the physical entity that provides the goods or services. “This system of taxation is clearly a burden on interstate commerce and falls squarely within the jurisdiction of Congress to address,” NYBA said.

 

Another statement was submitted Feb. 4 by the National Foreign Trade Council, Washington, D.C., which said it believed that state actions in pursuing taxes where there is a lack of physical presence could have an international impact.

 
Foreign Impact Asserted
 

Such pursuit “has and will cause uncertainty and widespread litigation, so much so that it has and will create a chilling effect on not only inter-state but also international commerce,” NFTC said in its statement. The group said in its view, physical presence is the “international norm,” noting that this standard is articulated as a “permanent establishment” standard in tax treaties and under guidelines established by the Organization for Economic Cooperation and Development.

 

“Adoption of a more nebulous standard by the states undermines these international treaties,” NFTC said. “Moreover, a violation of the international norms by the imposition of business activity taxes undermines the United States' negotiating positions with foreign nations,” and is likely to invite reciprocal, aggressive tactics by foreign taxing authorities,” the group said.

 

Other groups submitting statements for the record included: the American Trucking Associations, the California Taxpayers Association, the Consumer Electronics Association, the Direct Marketing Association, Fischer & Wieser Specialty Foods, Inc., Hope Trucking, Inc., the North American Association of Food Equipment Manufacturers, and Prohelp Systems, Inc.
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