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Reps. Rick Boucher, D-Va., and Bob Goodlatte, R-Va., on February 13 introduced H.R. 1083, legislation that would establish a national standard for state business activity tax nexus. 

The Business Activity Tax Simplification Act of 2009 would expand Public Law 86-272 and establish a physical presence standard that would take into account employees or property for the imposition of corporate net income or other business activity taxes. Under the bill, a business would not have nexus with a state if it has "limited or transient business" or maintains a presence in the state for fewer than 15 days in the tax year, unless a state's law includes a higher day threshold. (For H.R. 1083, see Doc 2009-3450 

[PDF].) 

This is the fifth time that Boucher and Goodlatte have introduced BAT nexus legislation, and similar proposals have been introduced in the Senate four times since 2000. A bill that would have established a physical presence standard (H.R. 1956) reached the House floor in 2006, but stalled in the face of opposition led by representatives from Washington state, who cited a Congressional Budget Office report estimating that the new nexus rules would cause states to lose $3 billion in annual revenue by 2011. (For prior coverage, see Doc 2006-14315 [PDF] or 2006 TNT 146-3 

.) 

Both sides of the debate disagree over whether the potential impact the economic downturn could have on state revenues will prompt Congress to take action this session. 

"I can't believe that Congress is going to actually look to further" reduce state revenues, said Multistate Tax Commission Executive Director Joe Huddleston. Although there is disagreement over the potential annual revenue loss estimates from the bill, the figure would be substantial, Huddleston said, and would come at a time when most states are struggling to close budget shortfalls. 

But Arthur R. Rosen of McDermott Will & Emery LLP, New York, said opponents of the bill have overstated the potential revenue losses, adding that states are set to receive "quite a bit" of fiscal relief from the American Recovery and Reinvestment Act of 2009, signed into law by President Obama on February 17. (For related coverage, see Doc 2009-3456 

[PDF].) 

Rosen also said the legislation could help stimulate the economy by providing businesses with more tax certainty. Rosen added that having a clear BAT standard would also help attract more foreign investment. 

However, Michael Mazerov, senior fellow at the Center on Budget and Policy Priorities, told Tax Analysts that the bill would actually harm the economy by discouraging businesses from investing in other states to avoid nexus. 

The legislation has 10 cosponsors, several of whom serve on the House Judiciary Committee, where the bill has been referred. Asked if proponents have enlisted support in the Senate, Rosen replied, "I think there will be some activity in the Senate." 

Doug Lindholm, president and executive director of the Council On State Taxation, said it would be difficult to predict what Congress will do with the bill, but that the U.S. Supreme Court's denial of certiorari on cases dealing with nexus leaves the issue "squarely in the hands of Congress." (For prior coverage of the U.S. Supreme Court's denial of certiorari in nexus cases, see Doc 2007-14502 [PDF] or 2007 TNT 118-4 

.) 


Debate Over Clarity

As in years past, both sides also disagree over whether the bill would provide more certainty on the issue of BAT nexus or if congressional action is even necessary. 

In a February 13 press release, Boucher said that BAT nexus uncertainty "has allowed some states to impose unfair taxes on businesses which have no physical presence in those states and do not benefit from the services provided by the tax revenue," and left businesses at risk for double taxation at the state level. (For the release, see Doc 2009-3451 

[PDF].) 

Huddleston responded that it is "exceedingly rare" for business to be taxed on more than 100 percent of their income. The "far greater problem" is corporations that avoid paying taxes on all of their earnings, he added. 

Huddleston and Mazerov also said the bill would not provide clarity on the issue. 

"If anything, it's the opposite," Huddleston said, adding that a number of state-level cases have upheld the use of an economic presence standard. 

However, Lindholm said that disputes and litigation over nexus often involve disagreements over de minimis standards, and that the bill includes de minimis standards for physical presence. 

Rosen agreed, adding that "you can't get any more specific than the number of days" or whether the business has employees in the state. 

"Those who believe that legislation can address every possible situation aren't being realistic," Rosen said. 

